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correctly understood, the presence of any sort of governmental organi- 
zation and authority implies the existence of a state. In other words, 
all forms of social control are governmental, and under the "genus" 
state should presumably be classed such species as a family, a church, 
a university, or a trade union, judging from the definition of state 
given on page 174. 

As a whole, the book may be said to be an excellent summary of the 
argument for a social origin of society, as against the obsolete individ- 
ualism of the social contract theory, but it fails to prove that the state 
had a pre-human origin or to give a satisfactory notion of what the 
author means by state, government, and sovereignty. 

J. Q. Dealey. 

The Formal Bases of Law. By Giorgio del Vecchio. Trans- 
lated by John Lisle. Modern Legal Philosophy Series, Vol X. 
(Boston: The Boston Book Co., 1914. Pp. lvii, 418.) 

This volume consists of translations of three distinct books by 
Professor del Vecchio which, however, form a fairly coherent unity. 

The first of these books, Philosophical Presuppositions of the Idea of 
Law, is really an essay in epistemology in which the Kantian analysis 
of knowledge is applied to the idea of law. Though hostile to dogmatic 
or Hegelian idealism, it is mainly devoted to an attack on historicism 
or empiricism as a philosophy of law. The question, what is law, can- 
not be answered by history because history shows us only the changing 
content. The enduring form or essence can be grasped only a priori 
by pure reason. What precisely this form or essence of law is, is not 
clearly indicated in this book, but a sharp distinction is drawn between 
the form or concept and the ideal of the law. The latter deals with 
what the law ought to be, and is the essence of the old natural law 
theories, but not of a definition of what the law is. 

The detailed development of the concept of law is attempted in the 
second book. (1) The object of law is human action, not merely as 
external muscular motions but as the expressions of human will. Even 
when not externally expressed, human action or volition is the subject 
of rights, e.g., the right to freedom of conscience, etc. (2) The prin- 
ciple of law is not force, economic or other utility, but ethical, so that 
there can be no real conflict between law and morality. (3) All law is 
imperative, (4) regulates rights, i.e., duties and claims, and (5) is neces- 
sarily coercive. Though the general principle, that law must be de- 
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fined by its end, is rejected, the concluding formal definition of law 
comes perilously near it, thus: "Law is the objective coordination of 
possible acts among men, according to an ethical principle which deter- 
mines them and prevents their interference" (p. 218). 

The metaphysical basis of this definition is developed in the third 
book, The Concept of Nature and the Principle of Law. The old nat- 
ural law was not sufficiently metaphysical. It tried to evaluate law 
on the basis of human nature as it appeared in a [supposed] moment of 
time or on a basis of empirical psychology. The true basis of natural 
law and of the evolution of positive law is to be found in human nature 
"absolutely considered" (p. 317). This absolute human nature is 
developed, in conformity with the Kantian distinction between the 
phenomenal and the noumenal self, the primacy of the ego, etc. Ac- 
cording to this view the ideal nature does not depend upon its being 
embodied in empirical nature, since the former is the very condition of 
the latter becoming an object of possible knowledge. Professor del 
Vecchio, however, believes in progress, i.e., that there is in the empirical 
world an actual constant approximation to this ideal. Hence the ideal 
state of nature is pictured as actual not in some remote past but rather 
in some remote future. 

Professor del Vecchio is today one of the most distinguished Euro- 
pean teachers of the philosophy of law. He has a thorough command 
of the literature of his subject, and his criticism of the regnant conti- 
nental positivism is acute and penetrating. But specializing in the 
philosophy of law exposes one to objections from both philosophers 
and lawyers. It is true that the essence of law is not grasped by a 
purely historical treatment, but from this it does not follow that an a 
priori handling of the concept of law is a safe method of getting insight 
in this field. It is true that conceptual analysis plays a greater part 
in law than in almost any other science, but del Vecchio does not take 
account of the formidable movement of protest among jurists against 
the mischief of this formalism or Begriffsjurisprudenz. This movement 
deserves all the more respect because it is in line with the tendency of 
all modern science, including mathematics. Indeed, our author's own 
analysis of the concept of law shows how many things can escape the 
deductive net. Thus he holds it as self-evident that law must deal 
with will-acts, but the laws of a civilized country hold me responsible 
for the acts of my servant done contrary to my orders, or entitles me to 
inherit the goods of my uncle, though the latter's living and dying as 
my uncle was not due to any act of mine. According to del Vecchio's 
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analysis law is always determined by some ethical principle. But not 
only does the consciousness of mankind testify to the existence of 
iniquitous laws but a great deal of law, like the rule of the road, is not 
directly concerned with ethics at all. In the development of the law 
of a subject like mortgages, the jurist finds that consideration of justice 
will not carry him very far. Most of it depends on technical rules, the 
logic of analogy, etc. The real danger in the method of conceptual 
analysis consists in the separation of law from the context of life and 
treating it as if it had a separate existence. In point of fact, how- 
ever, law always presupposes that people are moved by certain 
motives, and endeavors to control or modify these results by arti- 
ficial weights or sanctions in the form of civil or criminal liability. 
The conceptual treatment of legal rules is thus likely to miss the fact 
that these rules are not substantives but adjectives of substantive 
social rules. The unintelligible character of law apart from the condi- 
tions of life to which it applies, is seen clearly when we study a foreign 
system like the Roman or Hindoo law. 

The confusion between law as it is and law as it ought to be is facili- 
tated in Europe by the fact that the word for right and law is the same 
(diritto, droit, rechi). Our author is also influenced in this respect by 
his adherence to Kant who habitually confused existence and validity. 
This is seen in such expressions as "the ontologic priority of the con- 
cept," or that historical progress is a "dictate of reason" (pp. 106, 328). 
The question whether there has actually been more progress than de- 
generation is one of the weight of material evidence of fact and not to 
be settled by dictates of reason. 1 

All of the advanced sciences are today outgrowing the juvenile fear 
of metaphysics, and del Vecchio renders a real service in pointing out 
that formal study only renders clear what otherwise we would only 
assume unconsciously (p. 116). This, however, does not necessitate the 
assumption of the whole Kantian metaphysical machinery. The prin- 
ciple that no human being should be treated merely as a means is, 
within certain limits, valuable but does not really depend on the notion 
of the absolute ego or freedom. The only use del Vecchio makes of this 
principle of absolute freedom is to condemn slavery absolutely. But 
this as Kohler has shown is not at all a closed question. It certainly is 
not when we ask what is slavery? 

1 The study of history may at least save us from unfounded historical gener- 
alizations, e.g., the dogma which Del Vecchio accepts from Maine to the effect 
that all progress is from status to contract. 
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This review does not pretend to do justice to the many brilliant ideas 
and suggestions that fill this volume. But if books like del Vecchio's 
are to aid us in getting rid of the old eighteenth century natural law and 
finding some tenable rational criterion for the evaluation of our law, the 
limitation of the Kantian formalism must be emphasized. 

The work of translation is of a high order, but is marred by a certain 
disregard for the accepted terminology of philosophy, as in the use of 
such terms as methodic, phenomenic, or consequent for consistent. The 
proof reading of foreign quotations shows a number of slips. 

Morris Raphael Cohen. 

Societal Evolution. By Aljbert Galloway Keller. (New 
York: The Macmillan Company. Pp. ix + 338.) 

Professor Keller holds that "the Darwinian factors of variation, 
selection, transmission and adaptation are active in the life of socie- 
ties as in that of organisms." Societal Evolution is an argument in 
support of this thesis. The exposition is admitted to be tentative 
and the subject is so difficult that judgment as to the value of results 
of this treatment may well be suspended. The analogies pointed out 
may have and probably do have a basis in reality, but this relation 
does not seem to be sufficiently definite and secure to warrant positive 
conclusions. The present reviewer is far from regarding efforts to 
establish that relation as futile, but whether the line of approach pur- 
sued by Professor Keller is valid appears to be still an open question. 
The term "Societal Evolution" is sound and valuable because it makes 
clear that the subject is the evolution of society and its institutions and 
not of a series of individuals. The term points directly to societas 
and not merely to socii. The distinction is so important that the 
term deserves to be accepted by all those who hoM that in the human 
species selective process acts directly on society and but indirectly on 
the individual as a member of society. But when Professor Keller 
goes on to argue that societal evolution is antagonistic to natural 
selection and that it may even issue in counterselection, confusion sets 
in. Although Darwin did not use the term he distinctly recognized 
societal evolution as a phase of natural selection — as, for instance, 
in the case of the social insects. The fact that through specialized 
function some members of the insect community have become unfit 
to fend for themselves is not evidence of conflict between societal evolu- 
tion and natural selection, but merely that when natural selection as- 



